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ATTORNEYS AT LAW

HOW TO SURVIVE CONSTRUCTION PROJECTS
DURING TIMES OF ECONOMIC INSANITY

TH Lyda, Esq.
Chad A. Wissinger, Esq.

CHERRY HILL,NJ CLEVELAND,OH HARRISBURG,PA PHILADELPHIA,PA PITTSBURGH,PA PRINCETON,NJ WHEELING, WV  WILMINGTON, DE
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Convergence of Events Mean Significant
Changes to Construction Projects

Market Allowing Owners to Push for Reduction in
Costs/Profits from Contractors, Designers, Design/Build
Firms and Suppliers

Market Creating Opportunities for Owners to Slant Contracts
Against all Parties

Technology Simultaneously Raising Expectations in Terms of
Quality, Cost and Scheduling Precision
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Given All of This — Can We Get Here?
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Use of Technology Like This All But
Requires Better Cooperation




| Burns White |

ATTORNEYS AT LAW

I

<>Electrical Engineer
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Are You Preparing Your People to
Handle This?
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The More Things Change....

“The potential risk... is that the original design may
somehow be changed before or during the
construction phase of the project, either intentionally
or inadvertently, by someone on the client’s or
contractor’s staff. If the change is responsible for a
failure, or if it results in some construction phase
claim, how does one prove that the changes were
made and the errors introduced subsequently to the
former delivery...

— of the CADD files.”
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The More Things Stay the Same

* When new technology changes traditional practices, or when the
economy becomes particularly challenging, focus must be on
non-technical risk management...

« Same reason the most successful CEQ’s are able to “hop”
Industries — they do the basic things phenomenally well. Hire the
best people, engage in proper risk-management, negotiate best
terms they can get on any particular deal, and have the sense of
when to walk away from “opportunity,” etc.
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Non-Technical Risk Management

Non-Technical Risk Management

. Focus on Communication/Documentation

. Form Capable Team, including consultant selection/contracts
. Monitor Junior Team Members

. Select Quality Clients

. Negotiate Contracts

It works during lean economic times to prevent loss; it will
work for the next technology change as well; It needs to
work now for you.



Burns White |

ATTORNEYS AT LAW

Documentation

« Documentation, including appropriate emails, meeting minute
entries, photographs and video are more important now than
ever.

« Controlling the devices your people is also becoming critically
Important for non-construction related losses [think sexual
harassment, etc.].

- If you are going to operate at lower profit margins, and seek to
minimize claims experience/loss history, you must be able to
explain and, if necessary, defend future allegations.
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Documentation of Delay Caused by
Owner Indecision

Kise Franks &Strue
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Documentation of Actual v. Represented
Job Progress

* PAC Lobby

July 25, 2002 Schedule
Narrative & Run Date
August 9, 2002

: | E_E.J.:i:.’;:m\wimg-
W0 ool | 0 0 (a0 (e [ blfeglige RS

3

PAC Lobby §
on August 6.8
2002
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Educate Owners on What Can, and Can’t,
be Reasonably Accomplished

Kise Franks &rStran
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In a Perfect World

Stage 2 Westend
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But, This Will Get the Job Done!
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Consultants

« Have SIGNED contracts in place, including insurance limits.

« Work with reputable firms/people. Now isn’t the time to
experiment.

« Be wary of, or at least protect yourself against, Owner’s
designated consultants, or people “put upon you™ in exchange for
getting work....

16
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Protecting Yourself from Owner’s Consultants

Should the owner contract separately for any [design services]
related to this Project, those services shall be performed by licensed
professional consultants, who shall affix their seals on the
appropriate documents prepared by them. The contracts between
the Owner and the Owner’s consultants shall require the consultants
to coordinate their drawings and other instruments of service with
those of the [Architect] and to advise the [Architect] of any potential
conflict. The [Architect] shall be entitled to rely on the technical
accuracy and sufficiency and timely delivery of documents and
services furnished by the Owner’s consultants.

*The Owner shall indemnify and hold harmless the [Architect,
Architect’s consultants], and agents and employees of any of them
from and against claims, damages, losses and expenses, including
but not limited to attorney’s fees, arising out of the services
performed by the other consultants of the Owner.

17
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Proper Fee Setting

The vanguard of loss prevention is adequate
compensation. Increasingly important with expanded
scopes of work — BIM/IPD modeling is just one example.
Does a transit Owner need this for political purposes? Will
private Owner use it for fundraising?

— Can you capture these activities as “additional services” entitling
you to more compensation?

s it possible to maintain adequate levels of compensation
with Owners soliciting RFPs from dozens of other parties?

Can you perform adequately while being asked to low
guote over numerous other firms?

* How are your firms handling?
» Reducing fees?
« Passing on work?

18
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Demanding Owners Taking Advantage of
Competition

* Increasingly harsh contract terms, often presented as
“non-negotiable,” are becoming normal.

« Owners frequently require representations as part of RFP
response that parties will accept contracts “without
modification.”

« Personally seeing more provisions that place various
Insurance coverages at risk — though Owners think they
are protecting themselves with ironclad agreements.

— “First Class Work.”
— “Guaranty % of C.O.’s, or language not to exhaust contingency.”
— Increase in “non-standard” ROR letters as a result.

19
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\What About Purchase Orders?

« Many owners take the position that these documents,
“approved by corporate,” are simply “non-negotiable.”

— So, what of a provision requiring that work “be performed in
strict accordance with ... said specifications and all other
documents and schedules incorporated into this purchase
order.”

» Are you actually reviewing the attachments???
— Or what of a seemingly innocuous request that

every company with a presence on-site appoint a
“Safety Director?”

20
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\What About Purchase Orders?

* What of a provision indicating that “Seller warrants
that, for a period of two (2) years from the date a
Product is delivered to Buyer, such product will be
free from any defects in design, material and
workmanship...?”

— |s this acceptable if you aren’t manufacturing the item

provided? Do you have contracts in place with the
supplier/sub passing this along to them?

« Are you on the hook if the Owner is making long lead
time items directly through subs?

21
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By Way of Example -- Designer Penalty Clauses

= §1.1.9 (OPTIONAL) Adherence to Time Schedule.

If the Owner determines that the delay is due to the fault
of the Professional, the Owner may amend the schedule and
direct the Professional to expeditiously proceed with the
design of the project, in which case the Owner may hold the
Professional responsible for any costs attributable to the
delay, or terminate the Agreement for default of the
Professional, in accordance with the provisions of this
Agreement.

This provision guarantees that certain claimed damages will
be uninsurable....

22
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So What Did | Mean by Monitor Junior
Team Members?

« Businesses have discovered that social network sites are an
effective way to reach new clients and to build loyalty with
specific individuals employed by good clients.

« Social network sites offer the possibility of not only delivering
marketing messages, but also of learning about new projects,

RFPs, etc.

23
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...However!

« Social network sites have significant liability potential — exposing
companies to risks as diverse as copyright infringement,
negligent misrepresentation, and discrimination.

« The risks are compounded because employers can be held
liable for the unsupervised activities of their employees on social
network sites.

24
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Respondeat Superior

* Employers can be held liable for the activities of employees
under the common law doctrine of agency — respondeat superior.
The doctrine states that the superior is held responsible for the
acts of its subordinate.

« A company can be held liable for the actions of its employees
and others deemed agents of the company, even if the agents
are acting independently. This is vicarious liability.

25



B Burns White |

ATTORNEYS AT LAW

How the Doctrine Impacts Companies

« Statements about co-workers, consultants and clients could lead
to lawsuits alleging defamation, trademark infringement or unfair
trade practices.

« Perhaps less noticeable, but potentially even more damaging,
are the ways comments can be used against you in litigation....

26
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Critical Comments Made In Passing

A member of a social network site that merely lists an employer
In his or her profile, for example, may create trouble for the
employer by criticizing a client, consultant, a former employer,
even a former colleague who might now be looking for a job.

« If you haven't, to quote a John McCain, “made a google lately,”
you should check out your name....

27
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One Example

« Employers are only now coming to grips with “textual
harassment,” where harassment and bullying takes place
through inappropriate text messages, emails or internet postings,
which the employer usually is not aware of and has little control

over.

« Even if the harassment takes place outside of work in a social
networking context, employers can be held liable, especially if
the employer becomes aware of the activity and takes
Inadequate steps to stop it.

28
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| 0oss Prevention

« Risk management practices, such as clearly written

social media use policies, can help reduce exposure.

— Always obtain written consent to abide by the policy!

« Various forms of specialized insurance coverage are
available.

29
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| OL Clauses

* A limitation-of-liability clause in your contract sets the maximum
dollar amount that you can be held responsible for [value of fee?
Policy limits?]

« Are legal and enforceable in many states, but must be carefully
written to cover all potential claims. An LOL regarding delay
claims will not cover an acceleration claim, or an inefficiency
claim [trade stacking], by way of example, unless each is
particularly spelled out.

30
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The Case Studies

* One project recently completed contained numerous red flags
before design ever began, and resulted in legal/expert fees of
$200k, and payment of significant policy sums to settle after just
one deposition.....

 The other heralded as a model of success, despite numerous
difficult circumstances during design and construction.

 What caused the difference in outcomes? The manner in which
leaders of certain firms handled the non-technical risk
management issues.

31
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Petroleum Refinery

« On November 9, 2007, Engineer entered into a contract to
provide engineering services for the expansion of a WWTP at a
major gulf coast refinery for a new client known to be
exc_ﬁpgionally difficult in the industry (proverbial 800 pound
gorilla).

The work included the engineering services for the Process,
Mechanical, Piping, Fire Protection, Civil-Structural, Electrical,
and Instrumentation and Control systems. Work was complex —
It added to existing piping layered into the plant over decades,
much of which was not properly recorded with accurate
elevantions/as-builts. Steel had been added “willy nilly” as
hurricanes came and went to reinforce pipe racks, etc. Work
was fast-tracked — Owner under EPA mandate.

32
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Two Major Obstacles to Defense

« Contract’s standard of care clause had been modified to promise
that “first class” engineering services would be provided.

« |t further stated that Engineer would be responsible for “all”
delays and damages that flowed from “any” error or omission
committed by it. Contract was presented as non-negotiable —
response to RFP required consent to sign as drafted.

 These clauses allowed Owner to state a $4.8M Counterclaim
against the Engineer’s $450k fee claim.

33
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What Were the Red Flags Here?

« Owner new to client, but had known difficult reputation.

* Non-negotiable contract included terms that were potentially
uninsurable, and couldn’t be met by even the most sophisticated
engineering firms.

* Very demanding project on exceptionally tight timeline, without
financial safeguards.

34
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The Alternative — Bagby Case Study

» Project Started with significant complications.

 But ended a model of success.

 Why?
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Project Description

« Adaptive reuse of 100 year old furniture factory into commercial
offices.

 Within city limits of Baltimore, in an area targeted for
revitalization efforts.

 Four story solid brick building allowed little room for major
changes.

36
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The Challenges — Multiple Owners
During Design

 Anchor Tenant, Eisner Communications, first
attempted to acquire building, but financing fell
through....

— A/E contract was originally directly with Eisner.

 Building then purchased by Baltimore businessman.

* Then flipped to local Developer.

« Secondary Tenant also took ownership piece.

— So the “Owner” for the designer and lead contractor
changed four times....

37
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Historical Building

* Need for tax credits, etc., permitted no major exterior alterations.

 Also required political maneuvering among various governmental
and community groups.

38
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Successfully Avoided This....

39
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Success ... Because Parties Applied all Key
Non-Technical Elements of Risk Management!

« Contractor and Design firm demonstrated significant
communication skills with all interested parties, including
its multiple clients and diverse end users, community
groups, throughout the project.

« Contractor and Design firm designated experienced team
members to take charge of key facets of work, and
retained those people through project completion.

— Had them traveling from geographically remote offices rather than
Baltimore, to make certain proper individuals were working on the
project.

40
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Success ... Because 1t Applied all Key Non-
Technical Elements of Risk Management!

« Contractor and Design Firm regularly updated contract to
account for new owners, updated financial information, etc.

 Although Contractor and Design Firm didn’t have say in who the
ultimate client was, it did make great efforts to transition work as
ownership changes occurred, to allow fully informed decisions
regarding cost to be made in advance of construction, etc.

41
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So What To Do In the Short Term?

« Don’t Panic.
« Don’t accept work you know has “red flags.”

« Approach non-negotiable contracts cautiously. Seek
iInput when you do, and make other risk management
decisions when you must [focus on best talent for that
project, etc.].

» Be careful if you do make concessions to NOT
jeopardize your coverage.

— Consult your broker. Consult counsel.
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What Else Will Help?

Look for ways to negotiate payment for additional services.

Don’t be afraid to ask for meetings to explain difficult
problems. Getting out in front might keep it small!

— Consider creating a deductible “slush” fund to
dispense with small problems. Negotiate “separate
events” issues with carrier when you do.

Look for ways to intelligently cut costs.

Look for logical expansions of your practice — but don't
overstep.
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Questions?




